09-175

RESOLUTION

RESOLUTION OF THE TOWNSHIP OF OCEAN, COUNTY OF MONMOUTH,

DECLARING ITS INTENT TO COMPLY WITH ITS MOUNT LAUREL

OBLIGATIONS.

WHEREAS, in Mount Laurél 11, the New Jersey Supreme Court ruled, subject tmws other
limitations, that, in order for a plaintiff to bent&tled to a builder’'s remedy, it must “succeediiigation”
(seeMount Laurel 11 at 279-280); and

WHEREAS, in 2002, the Supreme Court underscored thatvalolger must be a “catalyst for

change” in order to qualify as a successful pl#ifgeeToll Bros. v. Tp. of West Windspf 73 N.J. 502,

507 (2002)); and

WHEREAS, Ocean Township is a fundamentally inclusionarsnownity consisting of in excess
of 3,000 low and moderate income apartments andr atiodest housing and has not used its zoning
powers to exclude low and moderate income househaittl

WHEREAS, notwithstanding its open-door zoning policies,arabout September 3, 2009, BVB
Il Associates (“BVB”) filed a lawsuit against theownship declaring that the Township is exclusionary
demanding that Ocean comply with its Mount Lausgjuirements, and seeking a builder's remedy on a
roughly 6 acre parcel of land; and

WHEREAS, since only one Mount Laurdbwsuit on one parcel is necessary to cause the
Township to comply, BVB’s lawsuit is the “catalyi&ir change” and indeed caused the Township to
commit to_ Mount Lauretompliance; and

WHEREAS, the Township therefore concedes that BVB is thalgst and that no other lawsuit is
necessary; and

WHEREAS, therefore, while AvalonBay Communities, Inc (“Aem”) filed a second builder’'s
remedy lawsuit against the Township on or aboubBt 15, 2009, also seeking a declaration that the
Township is exclusionary and demanding that Oceampty with its Mount Laurelrequirements, this
second lawsuit on a second parcel of land, is ihdemecessary and should not be considered thalysat
for change”; and

WHEREAS, the Township concedes that, on the date BVB fdedd, the Planning Board had not
adopted and the Township had not endorsed a Ho&dament and Fair Share Plan that satisfied Ocean’s
obligation to provide sufficient low and moderateome housing pursuant to COAHsrrent substantive

regulations; and



WHEREAS, however, the Township contends that its failarasdtisfy its obligations did not arise
from exclusionary zoning, but instead is a direesult of several fundamental flaws in COAH'’s
regulations; and

WHEREAS, the Township is aware of several pending appal€OAH’s regulations, and is
aware that a decision by the Appellate Divisioraregng these appeals will likely occur in the niedure;
and

WHEREAS, in addition, the Township reserves its right tanpdy “under protest” and to thereby
exercise its independent right to demonstrateitias not violated the principles upon which theuwit
Laurel doctrine is based and that therefore the defestrpt in the land use regulations of the Township,
but rather in the regulations COAH has adoptednolement the doctrine; and

WHEREAS, in view of the foregoing, there is no need toHertlitigate (a) whether defendants
complied with the current regulations of COAH a¢ hoint BVB filed suit or (b) whether BVB was the
“catalyst” for causing the Township to comply Wli©AH’s current regulations; and

WHEREAS, other than the foregoing two issues, all otheues relating to BVB’s entitlement to a
builder's remedy have not been stipulated to bg@ants and are properly before the Court; and

WHEREAS, the Township makes no stipulation as to Avaldreothan to stipulate that its lawsuit
IS unnecessary and is not the cause of the Towsstompliance; and

WHEREAS, despite the aforementioned lawsuits and any &dsdc defenses thereto, the
Township of Ocean now wishes to formally declasantent to comply, to the extent that it has rnaaly
complied, with its Mount Lauredbligations in their current form and as may b¢hier amended; and

NOW, THEREFORE, BE IT RESOLVED as follows:

1. The Township of Ocean hereby formally declaress imtent to achieve constitutional
compliance, to the extent it has not done so ayrdauat reserves its right to comply “under protest”

2. The Township directs its professionals to revidwe current state of Mount Laurel
compliance and to take whatever actions may bessacg to achieve a formal judgment of constitutiona
compliance by the Court or a grant of substantartifccation by the Council On Affordable Housing.

3. The Township hereby directs its professionalfutoish this Resolution to the Court and to
place this Resolution on file in Town Hall so asptd the public and all interested parties on motitthe
Township’s formal commitment to comply with its Mdu_aurelobligations.

4. The Township hereby directs its professionalsdéek immunity from additional Mount
Laurel lawsuits based on its stipulation that it was inatompliance with COAH’s current regulations on

the date BVB filed suit and that it is committecctmply.



5. The Township reserves all rights to challengeBB\Ventitlement to a builder's remedy on
all grounds other than the issue of whether itegms the “catalyst for change” as required unaefitst
element of the builder’'s remedy test.

6. The Township denies that Avalon served as tatafgst for change” and further reserves all
rights to challenge Avalon’s entitlement to a baild remedy, including its failure to satisfy anlytbe
three elements of the builder’'s remedy test andddirtige other limitations to the builder's remedgated

by the Supreme Court in Mount LaurebH its progeny.

This Resolution shall take effect immediately.

ROLL CALL: Garofalo, Hiers, Schepiga, Siciliano, Larkin

CERTIFICATION
| hereby certify that this is a true copy of a resolution passed by the Township of Ocean
Governing Body at their meeting held on October 26, 2009.

Vincent Buttiglieri, RMC/CMC
Township Clerk



